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We must all die. But that I can save
him from days of torture, that is what I
feel as my great and ever new privilege.

Pain is a more terrible lord of mankind
than even death himself.

Albert Schweitzer!

‘I have two of these,” says Artur as he
pulls a handgun from under his pillow.
‘I keep it to shoot myself when the pain
gets too strong...”? Artur, a decorated
former KGB agent, is dying of prostate
cancer in his home in a village in
central Ukraine. He experiences severe
pain but the medications he receives
from Ukraine’s healthcare system
offer him little relief. Under World
Health Organization
recommendations, he should be
receiving morphine six times per day
but Ukraine’s antiquated drug laws
require that a nurse visit him at home
for each dose he gets. It's an
impossible task for the local nurse who
is already overstretched. So Artur
receives two doses per day instead. The
rest of the time he is alone with his
pain. The gun is his insurance policy
for when life becomes unbearable.

There should be no need for a gun.
Artur’s suffering from pain is almost
entirely preventable. According to the
World Health Organization (WHO),
‘most, if not all, pain due to cancer
could be relieved if we implemented
existing medical knowledge and
treatments.’3 Indeed, if Ukraine’s drug
regulations did not make proper
treatment of his pain impossible, Artur
would not have to contemplate and
plan his own death. He could spend
the last months of his life with his
family. Instead, he lives his last
months isolated in a world of pain and
suffering, having moved away from his
family because he doesn’t want them
to hear him scream at night.
Eventually, three months after the

interview, Artur died of natural causes.

Sadly, Artur’s suffering is hardly an
exception. Millions of people
worldwide suffer from severe pain
without access to adequate treatment
each year. Although morphine and
other strong pain medications are
inexpensive, safe and highly effective,
they are virtually unavailable in more
than 150 countries around the world.4
WHO estimates that tens of millions of
people worldwide suffer from
moderate to severe pain without access
to treatment every year, including 5.5
million people with terminal cancer.5
Medications like morphine are often
simply not available, drug regulations
interfere with their accessibility, or
doctors do not know how to prescribe
them.©

The failure of governments in many
countries to ensure the adequate
availability of pain treatment services
clearly raises questions of whether
these countries live up to their
obligations under the right to health,
which requires states to ensure the
availability and accessibility of health
services, including, of course,
treatment for pain./ But could this
failure, which condemns patients to
what Albert Schweitzer, the great Swiss
medical doctor and humanist, called
‘days of torture..more terrible than
death itself, also constitute a violation
of the prohibition of torture, cruel,
inhuman or degrading treatment
(hereinafter: torture or ill-treatment)?

At present, no international legal
mechanism, whether judicial or quasi-
judicial, has settled this question. In
some countries, national courts have
ruled that pain treatment must be
available to patients but these rulings
are not based on the prohibition of
torture but on the right to health or
life.8 In this article, we explore the

legal basis for the argument that denial
of pain treatment can indeed
constitute torture and ill-treatment and
examine existing case-law to see how
judicial mechanisms might approach
the question.

Applicability of the Prohibition of
Torture and Ill-treatment to Denial of
Pain Treatment

A first question to answer is whether
the prohibition of torture and ill-
treatment can be applicable to denial of
pain treatment. After all, denial of pain
treatment generally involves acts of
omission rather than commission (the
active infliction of suffering by a state
official on the victim).9 Moreover, in
these cases the victim’'s suffering is
caused not by some external source but
by the patient’s own body.

Article 7 of the International Covenant
on Civil and Political Rights (ICCPR)
articulates the prohibition of torture as
follows: ‘No one shall be subjected to
torture or to cruel, inhuman or
degrading treatment or punishment...’
While in the ICCPR and other
international human rights
instruments the right is formulated as
a negative obligation — a prohibition
for states to inflict such treatment —
jurisprudence has clearly established
that the provision also imposes a
positive obligation on states: To protect
people in their jurisdiction from such
treatment as well as to investigate
credible allegations of torture or ill-
treatment.'© In other words, when a
state fails to take steps to protect
people from torture or ill-treatment —
an act of omission — it can still be guilty
of a violation of the prohibition of
torture and ill-treatment.

A review of jurisprudence and
authoritative interpretations shows
that international human rights bodies
and courts have found a great variety of
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different types of suffering of different
origins to potentially constitute torture
or ill-treatment. For example, the
European Court of Human Rights
(ECtHR) has accepted that suffering
due to the military burning someone’s
house;! a failure to protect someone
from environmental pollution;'? a
failure by a government to adequately
investigate a reported disappearance;'3
a failure to protect someone from
domestic violence;'4 and a failure to
address mistreatment and neglect of
children by their parents'> can all give
rise to a violation of the prohibition of
torture or ill-treatment.

The Committee against Torture, an
independent body that monitors the
implementation of the Convention
against Torture and Other Cruel,
Inhuman or Degrading Treatment or
Punishment, has stated that member
states must prevent torture and ill-
treatment in ‘all context of custody or
control...as well as contexts where the
failure of the State to intervene
encourages and enhances the danger
of privately inflicted harm."10

The UN Special Rapporteur on
Torture, Cruel, Inhuman or Degrading
Treatment or Punishment has
specifically addressed the issue of pain
treatment and argued that denial of
such treatment can constitute torture
and ill-treatment. In a 2009 report to
the Human Rights Council, Professor
Manfred Nowak, the then-rapporteur,
specified that, in his expert opinion,
‘the de facto denial of access to pain
relief, if it causes severe pain and
suffering, constitutes cruel, inhuman
or  degrading  treatment or
punishment.’'/

Minimum Level of Severity

The next question to examine is
whether the suffering caused by
untreated pain meets the required
minimum level of severity, which most
international human rights
mechanisms use, to qualify as torture
or ill-treatment. This determination is
made on a case-by-case basis. The
ECtHR, for example, has held that ‘the
assessment of this minimum is, in the
nature of things, relative; it depends on

all circumstances of the case, such as
the duration of the treatment, its
physical or mental effects and, in some
cases, the sex, age and state of health of
the victim.®

As Artur’s case clearly shows, the
physical and mental suffering of
persons with untreated pain can, like
that of victims of traditional forms of
torture and ill-treatment, be very
severe:

Physical Suffering: Not only can pain
due to cancer or other illnesses be very
severe, it often extends to many parts
of the body, may be constant and
without reprieve, and can last over long
periods of time. Experts estimate that,
on average, a person dying of cancer or
AIDS will suffer from moderate to
severe pain for a period of three
months, far longer than most victims
of traditional forms of torture or ill-
treatment are subjected to abuse.!9 In
interviews with Human Rights Watch
in half a dozen countries around the
world, people with severe pain often
expressed a sentiment similar to that
of traditional torture victims: They
would do anything to stop the pain.?©
We have documented numerous cases
of suicidal ideation among such
patients, as well as various cases of
suicides and attempted suicides.

Mental suffering: Severe pain causes
significant mental suffering. Patients
often experience a profound sense of
loss of control, fear, anxiety and
isolation. Severe pain tends to render
patients bedridden and incapable of
being active or even making decisions
about their own lives. Frequently, they
become completely dependent on
relatives while at the same time being
unable to interact with them in a
meaningful way. Human Rights Watch
interviewed various patients who said
that they could no longer tolerate
having their children around them or
became abusive to their spouses as a
result of the pain. Finally, pain
frequently causes acute sleep
deprivation that builds over time and
has a profound impact on patients’
mental state.?’ According to a WHO
study, people who live with chronic

pain are four times more likely to
suffer from depression or anxiety than
people who do not have chronic
pain.??

Long-term consequences: Finally,
untreated pain can have serious long-
term consequences for patients.
According to WHO, the physical effect
of pain can influence the course of the
diseases and even result in death.?3
Pain frequently causes immobility,
which can result in permanent loss of
function in patients.?4

It is important to keep in mind that a
certain degree of suffering, both
physical and mental, is inherent in
having a life-threatening disease like
cancer. In assessing whether the
minimum level of severity is met, one
therefore needs to examine not the
totality of the patient’s suffering but
the severity of the suffering that may
not be regarded as inevitably
experienced by a person with a serious,
life-threatening health condition.?5
The question is the extent to which the
lack of treatment for severe pain
unnecessarily prolonged or
exacerbated the suffering.

Torture or Ill-Treatment?

A subsequent question is whether
denial of pain treatment would qualify
as torture or ill-treatment. Schweitzer
uses the word torture to convey the
severity of the suffering of patients.
But in a legal sense torture requires
intent to cause severe suffering and
state officials must be directly or
indirectly responsible for inflicting the
suffering.26 Typically, however, denial
of pain treatment results from neglect,
poor government policies, and a lack of
knowledge, rather than from an
intention to inflict suffering and would
therefore constitute ill-treatment and
not torture. Theoretically, of course, a
healthcare worker or official who
deliberately withholds treatment from
someone in severe pain with the intent
to cause severe suffering could be
guilty of torture but this is not a
situation we have come across in our
work.27

The Scope of the Positive Obligation
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If we accept that the severe suffering of
many patients with pain due to cancer
and other health conditions can
constitute ill-treatment, the next
question to examine is the scope of the
positive obligation to prevent such
suffering. What steps do states have to
take to ensure that these patients do
not have to suffer from severe pain
without being able to access treatment?
Below, we first discuss the positive
obligation states have in individual
cases of pain treatment denial and
then the obligations states may have to
protect persons more generally from
such unnecessary suffering.

Obligation to Adequately Respond to
Complaints

It is well established that states have a
legal obligation to respond to credible
allegations of serious ill-treatment,
must take steps to stop the abuse and
investigate and, if necessary, prosecute
the perpetrators.?® Failure to do so in
itself constitutes a violation of the
prohibition of torture and ill-
treatment. Human Rights Watch
believes that this obligation applies to
cases where state authorities receive
complaints from patients who are
unable to get access to pain treatment,
or the authorities have other
reasonable grounds to believe a patient
is suffering ill-treatment due to lack of
access to pain treatment.?9 In such
situations, states should take expedient
steps to examine these complaints and,
if it is found that a healthcare
institution arbitrarily denied treatment
causing severe suffering, it should take
all reasonable steps to ensure that the
patient gains access to appropriate
treatment.3© It should also examine
whether legal steps, such as
disciplinary measures, against the
clinic or doctor are appropriate.3!

The Case of Oleg Malinovsky

Oleg Malinovsky is a 35-year-old man
from Kiev who has been diagnosed
with chronic hepatitis C and a range of
other illnesses. He developed severe
pain in various joints shortly after he
began treatment for hepatitis C in
2008. As any movement of his hip and
knee joints caused severe pain,

Malinovsky was forced to lie
completely still in his bed throughout
the day. His wife told Human Rights
Watch:

The pain was intolerable with any
movement and became more severe
with every day because of the
pathological process in his hip joints.
The pain affected his sleep, appetite,
and his psychological condition. He
became irritable and nothing could
make him happy anymore. A normal
sneeze or cough caused him terrible
pain ... You could knock on the wall,
and if he was lying over there, he
would scream [in pain]...3?

For a period in late 2008 and early
2009, Malinovsky received a small
dose of morphine every day which
allowed him to sleep at night.
Following surgery in March 2009, his
pain temporarily subsided. When it
came back in September 20009,
Malinovsky asked his doctors for
adequate pain treatment, expecting to
once again receive morphine.

But the government clinic responded
without any sense of urgency. It took
weeks before examining Malinovsky
and then repeatedly ordered new
examinations, often after significant
intervals, some of which appeared to
simply repeat earlier examinations.
Ultimately, it determined that
Malinovsky suffered from persistent
pain syndrome but failed to prescribe
anything stronger than basic over-the-
counter pain medications. Instead of
viewing Malinovsky’s request for
stronger pain medications as a
legitimate request for a medication
that had helped control his pain before,
it interpreted it as evidence of drug
dependence. As a result, Malinovsky
suffered from debilitating pain for six
months. Eventually, Malinovsky’s
condition improved on its own.

Obligation to Ensure Availability and
Accessibility of Pain Treatment

Given how severe and extended the
suffering is that many patients with
cancer and other severe chronic pain
face, the large numbers of people
affected each year and the fact that this

pain can be treated easily with
inexpensive and safe medications,
Human Rights Watch believes that the
state’s positive obligation requires
reasonable steps to ensure that
patients with severe pain can gain
access to adequate treatment. This
does not mean that every case where a
patient with severe pain is unable to
get access to pain medications
constitutes ill-treatment. Where a
country has taken all steps that can
reasonably be expected of it to improve
access to pain treatment but some
patients still do not have adequate
access because of the general weakness
of the healthcare system or objective
difficulties in making services available
for people who live far from health
centres, there would be no violation of
the prohibition of torture or ill-
treatment. (Of course, if a state became
aware of such patients, it would still
have to take adequate steps to remedy
their situation where it is reasonable to
do so.) But there may be a violation of
the prohibition of torture and ill-
treatment where states fail to take even
basic steps to protect people in their
jurisdiction from preventable suffering
from pain.

The ECtHR has used a ‘reasonable
steps’ test in some cases regarding the
positive  obligation under the
prohibition of torture and ill-
treatment. For example, in Opuz v
Turkey, a case that concerned domestic
violence, it examined whether the
national authorities had taken ‘all
reasonable measures to prevent the
recurrence of violent attacks against
the applicant's physical integrity. It
found that although the national
authorities had ‘not remained totally
passive’ they had not ‘displayed the
required diligence to prevent the
recurrence of violent attacks against
the applicant...”33

While this jurisprudence emanates
from cases related to suffering caused
by violence, the reasonable-steps test
could be applied by analogy to cases of
denial of pain treatment. Indeed, the
UN Special Rapporteur on Torture has
said explicitly that:
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Governments also have an obligation
to take measures to protect people
under their jurisdiction from inhuman
and degrading treatment. Failure of
governments to take reasonable
measures to ensure accessibility of
pain treatment, which leaves millions
of people to suffer needlessly from
severe and often prolonged pain, raises

questions  whether  they  have
adequately discharged this
obligation.34

The European Court of Human Rights
has held that vulnerable individuals,
such as children, are particularly
entitled to state protection.35 In an
authoritative interpretation of the
Convention against Torture, the
Committee against Torture specifically
cites the protection of ‘marginalized
individuals or populations’ against
torture or ill-treatment as an obligation
for state parties and identifies health
status as a category for Vulnerability.36
A strong case can be made for
considering patients with incurable
illnesses vulnerable individuals as
well.

So what are the reasonable steps a
government should take to protect
patients with severe pain from
unnecessary suffering? We can look
for guidance at the right to health. A
key duty under the right to health is the
obligation to respect which requires
countries to ‘refrain from interfering
directly or indirectly with the
enjoyment of the right to health.’37 In
Artur’s case, Ukraine’s drug control
policies made it practically impossible
for healthcare workers to properly
manage his pain. As the legal
requirement that a healthcare worker
administer every dose of morphine is
unnecessary from both a medical and
drug control perspective - it is
standard practice worldwide that
patients who are at home or their
families  administer =~ morphine
themselves — there is no justification
for a regulation that so severely
impedes appropriate pain care, which
thus violates the obligation to respect.
Another example: In Guatemala, drug
control regulations require that every

prescription for morphine be validated
at a government office in Guatemala
City before a pharmacy can fill it. This
requirement, again unnecessary from
a drug control or medical perspective,
for all practical purposes makes
morphine inaccessible for many
patients, particularly those in rural
areas.

The Committee on Economic, Social
and Cultural Rights, the body that
monitors the implementation of the
right to health as articulated in the
International Covenant on Economic,
Social and  Cultural  Rights
(ICESCR),3® has identified a number
of core obligations under the right to
health, which it holds all countries
must meet regardless of resource
availability. First, the Committee
articulates the general principle that
‘the right of access to health facilities,
goods and services on a non-
discriminatory basis, especially for
vulnerable or marginalized groups’.39

A crucial core obligation for this topic
holds that states must ensure the
availability and accessibility of
medications included in the WHO
Model List of Essential Medicines,
which includes morphine. In fact,
countries also have an obligation to
ensure the availability of morphine
under the 1961 Single Convention on
Narcotic Drugs, to which 184 countries
are party and which ‘establishes a dual
drug control obligation: to ensure
adequate availability of narcotic drugs,
including opiates, for medical and
scientific purposes, while at the same
time preventing illicit production of,
trafficking in and use of such
drugs’4© Thus, ensuring the
accessibility of morphine is not just a
reasonable step toward preventing
unnecessary suffering from pain, it
actually is a legal obligation.

A second core obligation holds that
states must adopt and implement a
national public health strategy and
plan of action.4! This core obligation is
closely aligned with a recommendation
by the WHO that countries adopt
national or state policies that support
pain relief and palliative care.4? A

second reasonable step to prevent
unnecessary suffering from pain is
therefore the adoption of health
policies that address the palliative care
needs of the population. If national
health policies fail to do so, the state
will fall foul of this core obligation.

Finally, the Committee has held that
providing appropriate training for
health personnel is an obligation of
‘comparable priority.’43 Again, this
obligation coincides with WHO'’s
recommendation that countries ensure
healthcare workers are trained in
provision of palliative care.44 Thus, a
third reasonable step toward
preventing unnecessary suffering from
pain therefore involves ensuring that
healthcare personnel, particularly
those likely to regularly encounter
patients who mneed such health
services, such as oncologists, have at
least basic training in palliative care
provision.

When the failure of states to take these
positive steps or to refrain from
interfering with healthcare services
condemn large number of patients to
unnecessary suffering from pain, they
will not only fall foul of the right to
health but may also violate the positive
obligation under the prohibition of
torture and ill-treatment. In an
example of this in India we found that
more than half of the country’s
regional cancer centres, which see tens
of thousands of cancer patients per
year, do not offer adequate palliative
care services. In fact, many do not even
have morphine or doctors trained in
using it, despite the fact that 7o per
cent or more of their patients have
advanced cancer and are likely to
require pain treatment. Although the
Indian government bestows the
prestigious designation of regional
cancer centre on hospitals and
provides some financial support, it has
not used its leverage with these
hospitals to ensure that they offer
palliative care and pain treatment
services. As a result, tens of thousands
of patients of these cancer centres
suffer unnecessarily from severe pain
every year. A doctor at a regional cancer
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centre that does offer palliative care
recalled how he and his colleagues
dealt with patients in pain when they
did not have morphine:

We used some drugs ... For example,
weak opioids... But our patients’ pain
was [often] much beyond [those
medications]. So we tried to avoid the
patients: “Don’t come to us. Go and
take treatment at your local [doctor].”
That was the attitude. “Our treatment
is exhausted. We completed radiation,
chemotherapy. We did everything we
could for you. Nothing more is
possible. You need not come here. You
go and show to your local doctor.” The
local doctor says, “This is not my
specialty. Cancer is like a super-
specialty. I don’t know anything about
this cancer. So go back to your treating
doctor.” So in between the patient
suffers and they die with suffering.45

This kind of gross neglect of the needs
of large numbers of patients who face
severe suffering as a result violates the
prohibition of torture and ill-treatment
and states should be held accountable
accordingly.
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