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Re: Seeking Opinion of ECJ on Compatibility of EU-Morocco SFPA with International Law
Dear Members of the European Parliament,

On February 12, 2019, the European Parliament is scheduled to vote on a legislative resolution on

the draft Council decision on the conclusion of the Sustainable Fisheries Partnership Agreement
(SFPA) between the European Union and the Kingdom of Morocco, the Implementation Protocol
thereto and the exchange of letters accompanying the Agreement.

On January 16, the Parliament approved related legislation governing trade in agricultural goods,
the EU-Morocco Agreement on the amendment of Protocols 1 and 4 to the Euro-Mediterranean
Agreement.

Human Rights Watch is concerned that the SFPA fails to meet the requirements of international
law, and in particular of international humanitarian law (IHL), and therefore calls on you to seek an
opinion from the European Court of Justice (ECJ) on the compatibility with the European Treaties,
and specifically with international humanitarian law governing occupied territories, of the
proposed SFPA and of the EU-Morocco Agreement on the amendment of Protocols 1 and 4,
pursuant to Article 218.11 of the Treaty on the Functioning of the European Union.

We are specifically concerned that the EU’s trade agreements with Morocco may violate
international humanitarian law (IHL) in the way that they relate to Western Sahara, and thus run
counter to Article 21(1) of the Treaty on European Union, which states, “The Union's action on the
international scene shall be guided by ... respect for the principles of the United Nations Charter

and international law.”

As you know, the ECJ has held that trade agreements between the EU and Morocco have no legal
basis to include the Western Sahara, a Non-Self-Governing Territory over which Morocco has no
recognized sovereignty; it further held that trade agreements with Morocco, if they are to be
applicable to Western Sahara, require obtaining the consent of its people. The court emphasized
that this requirement applied “without it being necessary to determine whether such
implementation is likely to harm [the third party] or, on the contrary, to benefit it.” (Paragraph 106)


http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&reference=A8-2019-0027&language=EN#title1
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2019-0016+0+DOC+XML+V0//EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12008E218&from=EN
http://curia.europa.eu/juris/document/document.jsf?text=&docid=186489&doclang=EN

Specifically, in its judgment (Case C-104/16 P) of December 21, 2016, the court determined that
the 2012 “Agreement between the EU and Morocco concerning reciprocal liberalisation measures
on agricultural products and fishery products” provided no legal basis for including Western
Sahara within its territorial scope.

With an eye toward complying with the court’s ruling, the European External Action Service (EEAS)
and the European Commission conducted a process of consultation in Rabat and Brussels with
elements of the population of Western Sahara and with other interested parties,* and the
European Parliament conducted its own fact-finding visit to the territory on September 3-4, 2018.2

The European Parliament resolution adopted in January 2019 on the EU-Moroccan Agreement
claims that during this consultation, “majority support was expressed, by the parties
participating, for the socio-economic benefits the proposed tariff preferences would bring.”
(Paragraph 11). It states, “[A]ll reasonable and feasible steps have been taken to inquire about the
consent of the population concerned, through these inclusive consultations” (Paragraph 8), while
also claiming that because “the [EC]] did not specify in its judgment how the people’s consent has
to be expressed... some uncertainty remains as regards this criterion” (Paragraph 12). The
resolution nevertheless claims, in urging adoption, “that this agreement does not imply any form
of recognition of Morocco’s sovereignty over Western Sahara.” (Paragraph 5).

Human Rights Watch is not in a position to determine whether the consultative process conducted
by the EU institutions complies with the EC)’s requirement of obtaining “consent” and whether the
parties that the EU institutions consulted meet the court’s definition of “the people of Western
Sahara.” However, we are concerned that the agreement falls well short of Morocco’s obligations

pertaining to occupied territories under international humanitarian law.

The ECJ ruling rejecting the applicability of EU-Moroccan agreements to Western Sahara is based
on viewing Western Sahara as a Non-Self-Governing Territory whose people have the right to self-
determination. However, the relationship between Morocco and Western Sahara is also one of
occupation and, as such, treaties affecting the territory must comply also with IHL.3

1 Report on benefits for the people of Western Sahara and public consultation on extending tariff preferences to
products from Western Sahara, European Commission, June 15, 2018. https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A520185C0346R%2801%29

2 Mission report following the visit to Western Sahara on 3 and 4 September 2018, Committee on International
Trade. http://www.europarl.europa.eu/meetdocs/2014 2019/plmrep/COMMITTEES/INTA/CR/2018/10-
10/1163925EN.pdf

3 These two legal frameworks are not mutually exclusive. As Melchior Wathelet, Advocate General at the European
Court of Justice, observed in his 2018 opinion on the fisheries agreements with Morocco, “certain situations may
come exclusively within international humanitarian law; or exclusively within the law applicable to the exploitation
of the natural resources of non-self-governing territories; while other situations may come at the same time within
both of those branches of international law.” — Paragraph 267, Opinion of the Advocate General on Case C-266/16,



http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P8-TA-2019-0016&format=XML&language=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018SC0346R%2801%29
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018SC0346R%2801%29
http://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/INTA/CR/2018/10-10/1163925EN.pdf
http://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/INTA/CR/2018/10-10/1163925EN.pdf

The two legal frameworks share fundamental principles in underscoring that the resources of the
territory in question belong to the people of that territory, and that stringent standards apply to a
third party’s disposal of those resources. In the EC)’s self-determination framework, the people of
Western Sahara must provide their consent before the EU may enter into agreements with Morocco
on the utilization of those resources. In the IHL framework, the exploitation of occupied territory
may be carried out only for the benefit of the occupied population (Article 55 of the Hague
Regulations of 1907).4

In practice, in order for Morocco, as an occupying power, to lawfully exploit Western Sahara’s
resources, it would have to establish a fund with transparent bookkeeping that shows the
resources utilized or exported, the revenue derived, and the channeling of those revenues to the
sole benefit of the people of Western Sahara.

The Development Fund of Irag, established by United Nations Security Council resolution 1483

soon after the United States-led coalition forces occupied Iraq in April 2003, is an example of such
a mechanism that was structured to comply with IHL, despite deficiencies in its implementation.
The Fund was held by the Central Bank of Iraq and independently audited by accountants
approved by the International Advisory and Monitoring Board. Most significantly, the revenue
collected could be used solely to benefit of the people of Irag. No comparable mechanism exists
with regard to resources of Western Sahara and the proposed agreement does not envision the
establishment of one.

In material terms, the implications for Western Sahara of the proposed fisheries agreement with
Morocco are significant. The European Parliament’s Fisheries Committee acknowledged that
“more than 9o% of the catch by the EU fleet is taken in the waters adjacent to Western Sahara.”

The ECJ, in Case C-266/16 of February 27, 2018, raised a more basic question: whether the refusal

by Morocco to consider itself an occupying power (or, for that matter, a “de facto administrative
power”) in Western Sahara meant that the EU could not even consider these frameworks as a
basis for signing agreements with Morocco about trade in products originating in that territory:

January 10, 2018.
http://curia.europa.eu/juris/document/document.jsf?text=&docid=198362&pagelndex=0&doclang=en&mode=req
&dir=&occ=first&part=1

4 This view is corroborated by Paragraph 268 of the Advocate General’s opinion referred to in the previous note:
“the principle of permanent sovereignty over natural resources and Article 55 of the 1907 Hague Regulations
converge on one point, namely that the exploitation of the natural resources of Western Sahara (as a non-self-
governing territory and an occupied territory) cannot be carried out for the economic benefit of the Kingdom of
Morocco (other than the costs of occupation in so far as Western Sahara may reasonably provide for them) but
must be carried out for the benefit of the people of Western Sahara.”



http://unscr.com/en/resolutions/1483
http://www.europarl.europa.eu/sides/getDoc.do?type=REPORT&reference=A8-2019-0027&format=XML&language=EN#_part2_def1
http://curia.europa.eu/juris/document/document.jsf?text=&docid=199683&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=12628863
http://curia.europa.eu/juris/document/document.jsf?text=&docid=198362&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1
http://curia.europa.eu/juris/document/document.jsf?text=&docid=198362&pageIndex=0&doclang=en&mode=req&dir=&occ=first&part=1

As regards the expression ‘waters falling within the ... jurisdiction of the Kingdom of
Morocco’ in that provision, the Council and the Commission considered, among a number
of possibilities, that the Kingdom of Morocco might be regarded as a ‘de facto
administrative power’ or as an occupying power of the territory of Western Sahara and that
such a description could be of relevance in order to determine the scope of the Fisheries
Partnership Agreement [of May 22, 2006].

The Court held that there was no point in considering whether either of these two frameworks, as
an expression of the “joint intention of the parties” to the Fisheries Partnership Agreement ...
“would have been compatible with the rules of international law that are binding on the European
Union” since “the Kingdom of Morocco has categorically denied that it is an occupying power or
an administrative power with respect to the territory of Western Sahara....It follows from all the
foregoing that the waters adjacent to the territory of Western Sahara are not covered by the
expression ‘waters falling within the sovereignty or jurisdiction of the Kingdom of Morocco’, in
Article 2(a) of the Fisheries Partnership Agreement” (Paragraphs 72 and 73).

However, it remains the case, factually, that Morocco is in occupation of the territory and therefore

the relevant international humanitarian law applies.

In its resolution approving the EU-Moroccan agreement on the Amendment of Protocols 1 and 4,
the European Parliament affirmed that “it is essential to ensure that the Agreement complies with
the judgment of the [ECJ] of 21 December 2016 in Case C-104/16P.”

In light of this affirmation, and the concerns outlined in this letter, Human Rights Watch urges you
to ensure that any EU agreement with Morocco respects the rights of the people of Western Sahara
and does not contribute to violations of international humanitarian and human rights law.

We call on you to adopt a resolution requesting an opinion from the Court of Justice on the
compatibility of the SFPA and the agreement on the Amendment of Protocols 1 and 4 with the EU
Treaties and specifically with international humanitarian law.

I thank you for your attention and consideration to this urgent matter.
Sincerely yours,

Lotte Leicht
European Union Advocacy Director
Human Rights Watch



